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L. INTRODUCTION
The Washington Department of Fish and Wildlife (DFW)

submits this consolidated answer to the two amicus briefs filed
in support of the pending petition for review. The substantive
outcome they seek directly violates the plain language of RCW
77.115.010, which statute is completely ignored by both amicus
briefs. Amici offer no legal arguments about how or whether the
Court of Appeals erred in its application of RCW 77.115.010;
rather, they raise only legislative policy arguments that great
environmental harm will occur unless this Court grants review
and holds that DFW’s hydraulics project approval authority
applies to aquatic farmers. These claims rely on inadmissible
materials from outside the closed administrative record. The
position they advocate requires RCW 77.115.010 to be rewritten,
a task that only the legislature can do. The Petition should be

denied.



II. REASONS WHY THE AMICUS BRIEFS DO NOT
RAISE ANY COMPELLING ARGUMENTS TO
SUPPORT THE PETITION

A.  The Plain Language of RCW 77.115.010 Controls the
Outcome of this Case, and the Court of Appeals’
Straightforward Application of the Statute Does Not
Satisfy RAP 13.4(b).

The simplicity of the legal issue presented by this case is
best reflected by the single paragraph ruling by Thurston County
Superior Court Judge Lanese:

The unambiguous, plain language of RCW
77.115.010(2) dictates that the Washington State
Department of Fish and Wildlife does not have
authority to regulate the conduct in question. The
prohibition against the regulation of ‘“aquatic
products” and “aquatic farmers” necessarily, by
definition, prohibits the regulation of the farming of
those products by those farmers. This unambiguous,
plain language renders further statutory
construction inappropriate and renders any other
pending motions moot. Accordingly, the
Petitioners' claims are DISMISSED.

CP 1272.
The amicus briefs neither discuss nor acknowledge
RCW 77.115.010, and they offer no legal arguments about how

the lower court’s decision is erroneous, implicitly conceding that



they have no legal arguments against the outcome. Their briefs
contribute no value to the legal question of how to apply
RCW 77.115.010, and they fail to address how the Court of
Appeals’ plain language application of RCW 77.115.010 meets
any of the RAP 13.4(b) standards for granting a petition for
review. Instead, they raise only policy arguments about how the
effects of the direct application of RCW 77.115.010 allegedly
leads to environmental harm.

Setting aside the fallacy of the environmental harm
premise, amici’s environmental harm arguments have no
connection to whether or how the trial court and Court of
Appeals erred in reading and applying the plain language in
RCW 77.115.010. Claiming that the outcome dictated by the
statute will lead to alleged environmental harm raises a policy
argument that amicus should advance to the legislature to seek
an amendment to the statute. Their disagreement with the
legislature’s policy choice fails to establish how the Court of

Appeals’ legal analysis of the statute presents “an issue of



substantial public interest that should be determined by the
Supreme Court.” RAP 13.4(b)(4). RCW 77.115.010 plainly
states that DFW can rely only upon six listed statutes to regulate
aquatic farmers and their products. Hydraulic project statutes are
not listed. Amici claim that this statutorily mandated outcome
results in environmental harm. But this is an argument that only
the legislature can redress, because the “fix” they seek requires
RCW 77.115.010 to be amended.

Conservation Angler’s brief ignores RCW 77.115.010 and
focuses only on the challenged rule, WAC 220-660-040. They
incorrectly assert that if the rule was invalidated, then hydraulic
project permits could be applied to marine net pen aquaculture.
Conservation Angler Amicus Br. at 3, 8. This ignores the direct
language in RCW 77.115.010(2), which uncontrovertibly omits
all hydraulics project statutes from the short list of statutes DFW
can apply to aquatic farmers. Even if DFW’s rule exempting
aquatic farmers were invalidated, DFW would still lack statutory

authority to require aquatic farmers to apply for or obtain



hydraulics project permits for their aquatic farming activities.
The challenged rule does not create the permit exemption; the
challenged rule merely acknowledges the statutory language that
precludes DFW’s hydraulics authority over aquatic farmers. The
only authorities DFW has over aquatic farmers are disease
control rules and six particular statutes, not including any of the
hydraulics statutes in Chapter 77.55 RCW.

B. Amicus Claims of Environmental Harm Rely on
Inadmissible Materials.

Both amicus briefs rely solely on inadmissible materials
from outside the closed record—neither brief provides a single
citation to evidence contained in the closed record before the
Court. This case was filed as an Administrative Procedures Act
review of an agency rule under RCW 34.05.570(2). CP 2.
Judicial review of the matter is restricted to the administrative
record before the agency below. RCW 34.05.558; Puget
Soundkeeper Alliance v. Dep’t of Ecology, 191 Wn.2d 631, 637,
424 P.3d 1173 (2018). Neither amicus brief offers any legal

argument or analysis to justify consideration of their extra-record



materials under the narrow standards for judicial notice, nor
would their materials qualify under those standards. See, e.g.,
Protect the Peninsula’s Future v. City of Port Angeles, 175 Wn.
App. 201,216,304 P.3d 914 (2013) (refusing to consider amicus
materials under ER 201(b)). At this stage in appellate
proceedings, DFW has no opportunity to review and dispute the
materials upon which the amicus briefs base their environmental
harm claims. Their extra-record materials should be stricken and
not considered as part of the Court’s review of the Petition.

III. CONCLUSION
The Court of Appeals ruled that RCW 77.115.010 plainly

omits hydraulic project permit statutes from the short list of
statutes DFW can apply to aquatic farmers and their products.
Disliking the legislature’s policy choice, both amici argue about
the alleged harm this holding will cause. But their briefs
completely ignore the single legal question in the case, and thus

they fail to show how the Court of Appeals’ legal analysis meets



the standards for review under RAP 13.4(b). The Petition should
be denied.
This document contains 979 words, excluding the parts of
the document exempted from the word count by RAP 18.17.
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